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-The MAILING DATE of this communication appears on the cover sheet with the correspondence address 

THE REPLY FILED 12 November 2003 FAILS TO PLACE THIS APPLICATION IN CONDITION FOR ALLOWANCE 
Therefore, further action by the applicant is required to avoid abandonment of this application. A proper reply to a 
final rejection under 37 CFR 1.113 may only be either: (1 ) a timely filed amendment which places the application in 
condition for allowance; (2) a timely filed Notice of Appeal (with appeal fee); or (3) a timely filed Request for Continued 
Examination (RCE) in compliance with 37 CFR 1 .1 14. 

PERIOD FOR REPLY [check either a) or b)] 

a) ^ The period for reply expires 3_months from the mailing date of the final rejection. 

b) □ The period for reply expires on: (1) the mailing date of this Advisory Action, or (2) the date set forth in the final rejection, whichever is later. In 

no event, however, will the statutory period for reply expire later than SIX MONTHS from the mailing date of the final rejection 

ONLY CHECK THIS BOX WHEN THE FIRST REPLY WAS FILED WITHIN TWO MONTHS OF THE FINAL REJECTION See MPEP 

706.07(f). 

Extensions of time may be obtained under 37 CFR 1.136(a). The date on which the petition under 37 CFR 1.136(a) and the appropriate extension 
fee have been filed is the date for purposes of determining the period of extension and the corresponding amount of the fee. The appropriate extension 
fee under 37 CFR 1 .17(a) is calculated from: (1 ) the expiration date of the shortened statutory period for reply originally set in the final Office action; or 
(2) as set forth in (b) above, if checked. Any reply received by the Office later than three months after the mailing date of the final rejection even if' 
timely filed, may reduce any earned patent term adjustment. See 37 CFR 1 .704(b). 

1 .□ A Notice of Appeal was filed on . Appellant's Brief must be filed within the period set forth in 

37 CFR 1 .192(a), or any extension thereof (37 CFR 1 .191(d)), to avoid dismissal of the appeal. 
2.IEI The proposed amendment(s) will not be entered because: 

(a) they raise new issues that would require further consideration and/or search (see NOTE below); 

(b) |3 they raise the issue of new matter (see Note below); 

(c) □ they are not deemed to place the application in better form for appeal by materially reducing or simplifying the 

issues for appeal; and/or 

(d) □ they present additional claims without canceling a corresponding number of finally rejected claims. 

NOTE: See Continuation Sheet . 

3. [3 Applicant's reply has overcome the following rejection(s): See Continuation Sheet . 

4. Q Newly proposed or amended claim(s) would be allowable if submitted in a separate, timely filed amendment 

canceling the non-allowable claim(s). 

5.IEI The a)D affidavit, b)D exhibit, or c)ISI request for reconsideration has been considered but does NOT place the 
application in condition for allowance because: See Continuation Sheet 

6.D The affidavit or exhibit will NOT be considered because it is not directed SOLELY to issues which were newly 
raised by the Examiner in the final rejection. 

For purposes of Appeal, the proposed amendment(s) a)[x] will not be entered or b)D will be entered and an 
explanation of how the new or amended claims would be rejected is provided below or appended. 

The status of the claim(s) is (or will be) as follows: 

Claim(s) allowed: 1-5,7,9.10 and 35-40 . 

Claim(s) objected to: . 

Claim (s) rejected: 8 and 43-45 . 

Claim(s) withdrawn from consideration: . 

8. Q The drawing correction filed on is a)D approved or b)D disapproved by the Examiner. 

9. Q Note the attached Information Disclosure Statement(s)( PTO-1449) Paper No(s) 

10. D Other: 
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Continuation of 2. NOTE: 

New issues: 112, 1st, enablement: Claim 45 is rejected under 35 USC 1 12, first paragraph, as containing subject matter that was not 
described in the specification in such a way as to enable one skilled in the art to which it pertains, or with which it is most nearly 
connected, to make and/or use the invention. 

Since the seed claimed is essential to the claimed invention, it must be obtainable by a repeatable method set forth in the specification 
or otherwise be readily available to the public. If a seed is not so obtainable or available, a deposit thereof may satisfy the requirements o 
35 U.S.C. 112. The specification does not disclose a repeatable process to obtain the exact same seed in each occurrence and it is not 
apparent if such a seed is readily available to the public. It is noted that Applicant intends to deposit seeds for W83049*8D-5079 at the 
ATCC, but there is no indication that the seeds have been deposited and there is no indication in the specification as to public availability 
If the deposit of these seeds is made under the terms of the Budapest Treaty, then an affidavit or declaration by the Applicant, or a 
statement by an attorney of record over his or her signature and registration number, stating that the seeds will be irrevocably and withou 
restriction or condition released to the public upon the issuance of a patent would satisfy the deposit requirement made herein. A 
minimum deposit of 2500 seeds is considered sufficient in the ordinary case to assure availability through the period for which a deposit 
must be maintained. 

If the deposit has not been made under the Budapest Treaty, then in order to certify that the deposit, meets the criteria set forth in 37 
CFR 1 .801-1 .809, Applicant may provide assurance of compliance by an affidavit or declaration, or by a statement by an attorney of 
record over his or her signature and registration number showing that 

(a) during the pendency of the application, access to the invention will be afforded to the Commissioner upon request; 

(b) all restrictions upon availability to the public will be irrevocably removed upon granting of the patent; 

(c) the deposit will be maintained in a public depository for a period of 30 years or 5 years after the last request or for the enforceable life 
of the patent, whichever is longer; 

(d) the viability of the biological material at the time of deposit will be tested (see 37 CFR 1 .807); and 

(e) the deposit will be replaced if it should ever become inviable. 

In addition, the identifying information set forth in 37 CFR 1.809(d) should be added to the specification. See 37 CFR 1.801 - 1.809 
[MPEP 2401-241 1 .05] for additional explanation of these requirements. 

112,2 nd : Claim 8: Protoplasts are not components of tissue cultures. 

Claim 45, is indefinite in its recitation of "hybrid cucumber seed designated W83049*8D-5079 ... and hybrid W83049*8D-5079". Is 
Applicant claiming both seeds and plants? If so, the seeds and plpants should be claimed in the alternative and -plants" should be 
inserted after "W83049*8D-5079" in line 3. 

New matter: There is no support in the specification for backcrossing 3 or more times to produce selected fourth or higher backcross 
progeny and there is no support for selecting progeny that have the physiological and morphological characteristics of 8D-5079 at a 5% 
significance level. 



Continuation of 3. Applicant's reply WOULD HAVE overcome the following rejection(s): 112, 1st, enablement and written description 
rejections of claims 33-34 and 41-42. 



Continuation of 5. does NOT place the application in condition for allowance because: 112, 2nd: In claim 8, not all members of the 
Markusk group are tissues - protoplasts are not tissues, nor are pollen, leaves or stems among others. 



